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Abstract

When the latest ILC report states that “Atmosphere and airspace are two different concepts which must
be distinguished (...)”, this opens the pathway to make the “functional” dimension of the earth system
autonomous, from the “static” territorial element of sovereignty. This development makes it possible to
answer the question: “What is Climate from a legal point of view?”. The current inability to legally portray
the functional dynamics of the planet was at the origin of the non-recognition of the good Stable Climate
itself as a Common Heritage of Humankind, and the choice to address the problem — climate change is a
Common Concern of Humankind. This option has limited the action strategy to avoid/mitigate/neutralize
emissions, preventing the internalization of benefits in the good Stable Climate, because they disappear
into the global legal void. This makes it impossible to build an economy capable of actively care/re-
store/regenerate climate. Today, there is no incentive or compensation system for negative emissions. The
tragic paradox in which we find ourselves is that the current legal status of climate change as a “concern
of humankind”, in fact, maintains and prolongs the condition of the climate system as a nobody’s thing,
the status of res nullius [1], the dumpster of humankind [2]. This status, conditions and limits all efforts
to remove CO> from the atmosphere (through nature-based solutions or the use of new technologies), to
neutralize and maintain current emissions or generating rights to make even more emissions. In other
words, it does not allow the development of an economic activity to remove COz already in excess and
restore the functioning of the Climate System.
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